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845133, Dallas, Texas 75284-5133, or the
amount owed can be credited to
MARAD by offsetting amounts payable
in future billing periods.

(b) [Reserved]

Subpart E—Appeals Procedures

§295.40 Administrative
tions.

determina-

(a) Policy. A Contractor who dis-
agrees with the findings, interpreta-
tions or decisions of the Contracting
Officer with respect to the administra-
tion of this part may submit an appeal
to the Maritime Administrator. Such
appeals shall be made in writing to the
Maritime Administrator, within 60
days following the date of the docu-
ment notifying the Contractor of the
administrative determination of the
Contracting Officer. Such an appeal
should be addressed to the Maritime
Administrator, Att.: MSP Contract Ap-
peals, Maritime Administration, 400
Seventh St., S.W. Washington, D.C.
20590.

(b) Process. The Maritime Adminis-
trator may require the person making
the request to furnish additional infor-
mation, or proof of factual allegations,
and may order any proceeding appro-
priate in the circumstances. The deci-
sion of the Maritime Administrator
shall be final.
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Subpart A—Introduction

§296.1 Purpose.

This part prescribes regulations im-
plementing the provisions of Subtitle
C, Maritime Security Fleet Program,
Title XXXV of the National Defense
Authorization Act for Fiscal Year 2004,
the Maritime Security Act of 2003
(MSA 2003), governing Maritime Secu-
rity Program (MSP) payments for ves-
sels operating in the foreign trade or
mixed foreign and domestic commerce
of the United States allowed under a
registry endorsement issued under 46
U.S.C. 12105. The MSA 2003 provides for
joint responsibility between the De-
partment of Defense (DOD) and the De-
partment of Transportation (DOT) for
administering the law. These regula-
tions provide the framework for the co-
ordination between DOD and DOT in
implementing the MSA 2003. Imple-
mentation of the MSA 2003 has been
delegated by the Secretary of Trans-
portation to the Maritime Adminis-
trator, U.S. Maritime Administration
and by the Secretary of Defense to the
Commander, U.S. Transportation Com-
mand, respectively.

§296.2 Definitions.
For the purposes of this part:



§296.2

Act means the Merchant Marine Act,
1936, as amended (46 App. U.S.C. 1101 et
seq.).

Administrator means the Maritime
Administrator, U.S. Maritime Adminis-
tration (MARAD), U.S. DOT, who is au-
thorized by the Secretary of Transpor-
tation to administer the MSA 2003, in
consultation with the Commander,
U.S. Transportation Command
(USTRANSCOM).

Agreement Vessel means a vessel cov-
ered by an MSP Operating Agreement.

Applicant means an applicant for an
MSP Operating Agreement. The term,
‘“‘applicant” excludes a trust.

Bulk Cargo means cargo that is load-
ed and carried in bulk without mark or
count.

Chapter 121 means the vessel docu-
mentation provisions of chapter 121 of
title 46, United States Code.

Coastwise Trade means trade between
points in the United States.

Commander means Commander,
USTRANSCOM, who is authorized by
the Secretary of Defense to administer
the MSA 2003, in consultation with the
Administrator.

Contracting Officer means the Asso-
ciate Administrator for National Secu-
rity, MARAD.

Contractor means the owner or oper-
ator of a vessel that enters into an
MSP Operating Agreement for the ves-
sel with the Secretary of Transpor-
tation (acting through MARAD) pursu-
ant to §53103 of the MSA 2003. The
term, ‘“‘Contractor” excludes a trust.

Defense Contractor means a person
that operates or manages United
States documented vessels for the Sec-
retary of Defense or charters vessels to
the Secretary of Defense and has en-
tered into a special security agreement
with the Secretary of Defense.

Documentation Citicen means an enti-
ty able to document a vessel under 46
U.S.C. chapter 121. This definition in-
cludes a trust.

DOD means the U.S. Department of
Defense.

Domestic Trade means trade between
points in the United States.

Eligible Vessel means a vessel that
meets the requirements of §53102(b) of
the MSA 2003.

Emergency  Preparedness Agreement
means an agreement, required by
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§53107 of the MSA 2003, between a Con-
tractor and the Secretary of Transpor-
tation (acting through MARAD) to
make certain commercial transpor-
tation resources available during time
of war or national emergency or when-
ever determined by the Secretary of
Defense to be necessary for national se-
curity or contingency operation.

Enrollment means the entry into an
MSP Operating Agreement with
MARAD to operate a vessel(s) in the
MSP Fleet in accordance with §296.30.

Fiscal Year means any annual period
beginning on October 1 and ending on
September 30.

Foreign Commerce means:

(1) For any vessel other than a liquid
or a dry bulk carrier, a cargo freight
service, including direct and relay
service, operated exclusively in the for-
eign trade or in mixed foreign and do-
mestic trade allowed under a registry
endorsement under section 12105 of
title 46, United States Code, where the
origination point or the destination
point of any cargo carried is the United
States, regardless of whether the vessel
provides direct service between the
United States and a foreign country, or
commerce or trade between foreign
countries; and

(2) For liquid and dry bulk cargo car-
rying services, includes trading be-
tween ports in the United States and
foreign ports or trading between for-
eign ports in accordance with normal
commercial bulk shipping practices in
such manner as will permit United
States-documented vessels to freely
compete with foreign-flag bulk car-
rying vessels in their operation or in
competing for charters.

LASH Vessel means a lighter aboard
ship vessel.

Militarily Useful is defined, in terms
of minimum military capabilities, ac-
cording to DOD Joint Strategic Plan-
ning Capabilities Plan (JSCAP) guid-
ance.

MSA 2003 means the Maritime Secu-
rity Act of 2003.

MSP Fleet means the fleet of vessels
established under section 53102(a) of
the MSA 2003 and operated under MSP
Operating Agreements.

MSP Operating Agreement means the
assistance agreement between a Con-
tractor and MARAD that provides for
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MSP payments, but is not a ‘‘procure-
ment contract.”

MSP Payments means the payments
made for the operation of U.S.-flag ves-
sels in the foreign commerce.

Noncontiguous Domestic Trade means
transportation of cargo between a
point in the contiguous 48 states and a
point in Alaska, Hawaii, or Puerto
Rico, other than a point in Alaska
north of the Arctic Circle.

Operating Day means any calendar
day during which a vessel is operated
in accordance with the terms and con-
ditions of the MSP Operating Agree-
ment.

Operator is a person that either owns
a vessel and operates that vessel di-
rectly or charters in a vessel at a fi-
nancial risk through a demise charter
that transfers virtually all the rights
and obligations of the vessel owner to
the vessel operator, such as that of
crewing, supplying, maintaining, insur-
ing and navigating the vessel.

Owner means an entity that has title
and/or beneficial ownership of a vessel.
Only an owner that is a person is eligi-
ble to enter into an MSP Operating
Agreement.

Participating Fleet Vessel means any
vessel that:

(1) On October 1, 2005—

(i) Meets the citizenship require-
ments of paragraph (1), (2), (3), or (4) of
section 53102(c) of the MSA 2003;

(ii) Is less than 25 years of age, or is
less than 30 years of age in the case of
a LASH vessel; and

(2) On December 31, 2004, is covered
by an MSP Operating Agreement.

Person includes corporations, limited
liability companies, partnerships, and
associations existing under or author-
ized by the laws of the United States,
or any State, Territory, District, or
possession thereof, or of any foreign
country. For purposes of holding an
MSP Operating Agreement, the term
“‘person’’ excludes a trust.

Roll-on/Roll-off Vessel means a vessel
that has ramps allowing cargo to be
loaded and discharged by means of
wheeled vehicles so that cranes are not

required.

SecDef means Secretary of Defense
acting through the Commander
USTRANSCOM.

§296.2

Section 2 Citizen means a United
States citizen within the meaning of
section 2 of the Shipping Act, 1916, 46
U.S.C. 802, without regard to any stat-
ute that ‘‘deems’ a vessel to be owned
and operated by a Section 2 Citizen.

Secretary means the Secretary of
Transportation acting through the
Maritime Administrator.

Tank Vessel means, as stated in 46
U.S.C. 2101(38), a self-propelled tank
vessel that is constructed or adapted to
carry, or that carries, oil or hazardous
material in bulk as cargo or cargo res-
idue. In addition, the vessel must be
double hulled and capable of carrying
simultaneously more than two sepa-
rated grades of refined petroleum prod-
ucts.

Transfer of an MSP Operating Agree-
ment includes any sale, assignment or
transfer of the MSP Operating Agree-
ment, either directly or indirectly, or
through any sale, reorganization,
merger, or consolidation of the MSP
Contractor.

United States includes the 50 U.S.
States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Northern Mariana Islands, Guam,
American Samoa, and the Virgin Is-
lands.

United States Citicen Trust means:

(1) Subject to paragraph (3) of this
definition, a trust that is qualified
under this definition.

(2) A trust is qualified only if:

(i) Each of the trustees is a Section 2
Citizen; and

(ii) The application for documenta-
tion of the vessel under 46 U.S.C. chap-
ter 121, includes the affidavit of each
trustee stating that the trustee is not
aware of any reason involving a bene-
ficiary of the trust that is not a Sec-
tion 2 Citizen, or involving any other
person that is not a Section 2 Citizen,
as a result of which the beneficiary or
other person would hold more than 25
percent of the aggregate power to in-
fluence or limit the exercise of the au-
thority of the trustee with respect to
matters involving any ownership or op-
eration of the vessel that may ad-
versely affect the interests of the
United States.

(3) If any person that is not a Section
2 Citizen has authority to direct or par-
ticipate in directing a trustee for a
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trust in matters involving any owner-
ship or operation of the vessel that
may adversely affect the interests of
the United States or in removing a
trustee for a trust without cause, ei-
ther directly or indirectly through the
control of another person, the trust in-
strument provides that persons who
are not Section 2 Citizens may not hold
more than 25 percent of the aggregate
authority to so direct or remove a
trustee.

(4) This definition shall not be con-
sidered to prohibit a person who is not
a Section 2 Citizen from holding more
than 25 percent of the beneficial inter-
est in a trust.

United  States Documented  Vessel
means a vessel documented under 46
U.S.C. chapter 121.

§296.3 Applications.

(a) Action by MARAD—Time Deadlines.
Applications for enrollment of vessels
in the MSP were due by October 15,
2004 to the Secretary, Maritime Admin-
istration, Room 7218, Maritime Admin-
istration, U.S. Department of Trans-
portation, 400 Seventh Street, SW.,
Washington, DC 20590. Any applications
received before October 15, 2004 were
deemed to have been submitted on Oc-
tober 15, 2004. Within 90 days after re-
ceipt of a completed application, the
Secretary was obligated to approve the
application, in conjunction with the
SecDef, or provide in writing the rea-
son for denial of that application. Exe-
cution of a standard MSP Operating
Agreement took place reasonably soon
after approval of the application. Con-
tractors of MSP Operating Agreements
were required to submit ownership in-
formation and signed charters to
MARAD for approval by July 1, 2005.

(b) Action by the Applicant. Each ap-
plicant for an MSP Operating Agree-
ment was required to submit an appli-
cation under OMB control number 2133—
0525 to the Secretary, Maritime Admin-
istration in the manner prescribed on
that form. Application forms were
made available from MARAD’s Office
of Sealift Support, or the application
form could be downloaded from the
MARAD Web site, hittp:/
www.marad.dot.gov, Information re-
quired included:

46 CFR Ch. Il (10-1-12 Edition)

(1) An Affidavit of Section 2 Citizenship
that comports with the requirements
of 46 CFR part 355, if applying as a Sec-
tion 2 Citizen. Otherwise, an affidavit
which demonstrates that the applicant
is qualified to document a vessel under
46 U.S.C. chapter 121 is required. If the
applicant is a vessel operator and pro-
poses to employ a vessel manager, then
the applicant must supply an affidavit
for the vessel manager that meets the
same citizenship requirements applica-
ble to the applicant;

(2) Certificate of Incorporation,

(3) Copies of by-laws or other governing
instruments;

(4) Maritime related affiliations;

(5) Financial data:

(i) Provide an audited financial state-
ment or a completed MARAD Form
MA-172 dated within 120 days after the
close of the most recent fiscal period;
and

(ii) Provide estimated annual fore-
cast of maritime operations for the
next five years showing revenue and
expense, including explanations of any
significant increase or decrease of
these items;

(6) Intermodal network:

(i) If applicable, a statement describ-
ing the applicant’s operating and
transportation assets, including ves-
sels, container stocks, trucks, railcars,
terminal facilities, and systems used to
link such assets together;

(ii) The number of containers and
their twenty-foot equivalent units
(TEUs) by size and type owned and/or
long-term leased by the applicant dis-
tinguishing those that are owned from
those that are leased; and

(iii) The number of chassis by size
and type owned and/or long-term leased
by the applicant distinguishing those
that are owned from those that are
leased;

(T) Diversity of trading patterns: A list
of countries and trade routes serviced
along with the types and volumes of
cargo carried;

(8) Applicant’s record of owning and/or
operating vessels: Provide number of
ships owned and/or operated, specifying
flag, in the last ten years, trades in-
volved, number of employees in your
ship operations department, vessel or
ship managers utilized in the operation
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of your vessels, and any other informa-
tion relevant to your record of owning
or operating vessels;

(9) Bareboat charter arrangements, if
applicable;

(10) Vessel data including vessel type,
sice, and construction date;

(11) Military Utility: Provide an as-
sessment of the value of the vessel to
DOD sealift requirements. Provide
characteristics which indicate the
value of the vessels to DOD including
items of specific value, e.g., ramp
strengths, national defense sealift fea-
tures;

(12) Special Security Agreements: If ap-
plicable, provide a copy of any Special
Security Agreement;

(13) If applicable, Certification from
documentation citizen who is the demise
charterer of the MSP vessel: In a letter
submitted at the time of the applica-
tion addressed to the Administrator
and the Commander from the Chief Ex-
ecutive Officer, or equivalent, of a doc-
umentation citizen that is the proposed
Contractor of an MSP Operating Agree-
ment, provide a statement that there
are no treaties, statutes, regulations,
or other laws of the foreign coun-
try(ies) of the parent, that would pro-
hibit the proposed Contractor from per-
forming its obligations under an MSP
Operating Agreement. The statement
should be substantially in the fol-
lowing format:

I, , Chief Executive Officer of
, certify to you that there are no
treaties, statutes, regulations, or other laws
of the foreign country(ies) of  ’s ultimate
foreign parent or intermediate parents that
would prohibit  from performing its obli-
gations under an Operating Agreement with
the Maritime Administration pursuant to
the Maritime Security Act of 2003.”’;

(14) Agreement from the ultimate foreign
parent of the documentation citizen: An
agreement to be signed and submitted
at the time of application from the
equivalent of the Chief Executive Offi-
cer of the ultimate foreign parent of a
documentation citizen not to influence
the operation of the MSP vessel in a
manner that will adversely affect the
interests of the United States. The
Agreement should be substantially in
the following format:

“I, _, am the Chief Executive Officer
[or equivalent] of , the ultimate foreign

§296.10

parent of , a documentation citizen of
the United States that is applying for an
MSP Operating Agreement. I agree on behalf
of the ‘‘foreign parent’ that neither

(the ultimate foreign parent) nor any rep-
resentative of (the ultimate foreign
parent) will in any way influence the oper-
ation of the MSP vessel in a manner that
will adversely affect the interests of the
United States.”’;

(15) Replacement Vessel Plan and Age
Waiver: If applicable, an applicant must
submit a replacement vessel plan along
with an age waiver request if the appli-
cant seeks an age waiver for an exist-
ing vessel(s). The vessel replacement
plan shall include the vessel’s charac-
teristics, a letter of intent or other
document indicating agreement for
purchase of vessel, and a forecast of op-
erations for five years for the replace-
ment vessel. The age restriction for
over-age vessels shall not apply to a
Participating Fleet Vessel during the
30-month period beginning on the date
the vessel begins operating under an
MSP Operating Agreement under the
MSA 2003 provided that the Secretary
has determined that the Contractor
has entered into an arrangement for a
replacement vessel that will be eligible
to be included in an MSP Operating
Agreement, and;

(16) Anti-Lobbying Certificate: A cer-
tificate as required by 49 CFR part 20
stating that no funds provided under
MSP have been used for lobbying to ob-
tain an Operating Agreement.

(Approved by the Office of Management and
Budget under Control Number 2133-0525)

§296.4 Waivers.

In General—In special circumstances,
and for good cause shown, the proce-
dures prescribed in this part may be
waived in writing by the Secretary, by
mutual agreement of the Secretary in
consultation with the SecDef, and the
Contractor, so long as the procedures
adopted are consistent with the MSA
2003 and with the objectives of these
regulations.

Subpart B—Eligibility
§296.10 Citizenship requirements of
owners, charterers and operators.

Citizenship requirements are deemed
to have been met if during the entire
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period of an MSP Operating Agreement
under this chapter that applies to the
vessel, all of the conditions of any of
the paragraphs (a), (b), (¢), or (d) of this
section are met, and subject to condi-
tions in paragraph (e):

(a) A vessel to be included in an MSP
Operating Agreement is owned and op-
erated by one or more persons that are
Section 2 Citizens.

(b) A vessel to be included in an MSP
Operating Agreement is owned by ei-
ther a person that is a Section 2 Cit-
izen or a United States Citizen Trust,
and the vessel is demise chartered to a
non-Section 2 Citizen—

(1) That is eligible to document the
vessel under 46 U.S.C. chapter 121;

(2) Whose chairman of the board of
directors, chief executive officer, and a
majority of the members of the board
of directors are Section 2 Citizens, and
are appointed and subject to removal
only upon approval by the Secretary as
follows:

(i) Proposed changes to the chairman
of the board, chief executive officer,
and membership of the board of direc-
tors must be submitted to the Adminis-
trator 60 days before scheduled to take
effect; and

(ii) MARAD must approve or dis-
approve changes within 30 days of re-
ceiving the proposed changes;

(3) That certifies to the Secretary in
a format substantially similar to the
format at §296.3(b)(13) that there are no
treaties, statutes, regulations, or other
laws that would prohibit the Con-
tractor from performing its obligations
under an MSP Operating Agreement at
the time of application for an MSP Op-
erating Agreement; and

(4) The ultimate foreign parent of
that person proffers, at the time of ap-
plication for an MSP Operating Agree-
ment, an agreement in a format sub-
stantially similar to the format at
§296.3(b)(14) not to influence the ves-
sel’s operation in a way that is detri-
mental to the United States.

(c) A vessel to be included in an MSP
Operating Agreement is owned and op-
erated by a defense contractor or a re-
lated person to include affiliated or re-
lated companies within the same cor-
porate group that:

(1) Is eligible to document the vessel
under 46 U.S.C. chapter 121;
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(2) Operates or manages other United
States-documented vessels for the
SecDef, or charters other vessels to the
SecDef;

(3) Has entered into a special security
agreement with the SecDef;

(4) Certifies to the Secretary, at the
time of application, in a format sub-
stantially similar to the format of
§296.3(b)(13), that there are no treaties,
statutes, regulations, or other laws
that would prohibit the Contractor
from performing its obligations under
an MSP Operating Agreement; and

(5) Has its ultimate foreign parent
proffer, at the time of application for
an MSP Operating Agreement, an
agreement in a format substantially
similar to the format of §296.3(b)(14)
not to influence the vessel’s operation
in a way that is detrimental to the
United States.

(d) The vessel is owned by a docu-
mentation citizen and demise char-
tered to a Section 2 Citizen.

(e) Where applicable, the Secretary
and the SecDef shall notify the Senate
Committees on Armed Services, and
Commerce, Science, and Transpor-
tation and the House of Representa-
tives Committee on Armed Services
that they concur with the -certifi-
cations by the documentation citizens
under §296.3(b)(13) and that they have
reviewed the agreements proffered by
the ultimate foreign parent under
§296.3(b)(14), and agree that there are
no other legal, operational, or other
impediments that would prohibit the
contractors for the vessels from per-
forming their obligations under MSP
Operating Agreements.

§296.11 Vessel requirements.

(a) Eligible Vessel. A vessel is eligible
to be included in an MSP Operating
Agreement if:

(1) The vessel is:

(i) Determined by the SecDef to be
suitable for use by the United States
for national defense or military pur-
poses in time of war or national emer-
gency; and

(ii) Determined by the Secretary to
be commercially viable;

(2) The vessel is operated or, in the
case of a vessel to be purchased or con-
structed, will be operated to provide
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transportation
merce;

(3) The vessel is self-propelled and is:

(i) A Roll-on/Roll-off vessel with a
carrying capacity of at least 80,000
square feet or 500 twenty-foot equiva-
lent units and is 15 years of age or less
on the date the vessel is included in the
MSP;

(ii) A tank vessel that is constructed
in the United States after November 24,
2003;

(iii) A tank vessel that is 10 years of
age or less on the date the vessel is in-
cluded in the MSP Fleet;

(iv) A LASH vessel that is 25 years of
age or less on the date the vessel is in-
cluded in the MSP fleet; or

(v) Any other type of vessel that is 15
years of age or less on the date the ves-
sel is included in the MSP fleet;

(4) The vessel is:

(i) A United States documented ves-
sel under 46 U.S.C. chapter 121; or

(ii) Not a United States-documented
vessel under 46 U.S.C. chapter 121, but
the owner of the vessel has dem-
onstrated an intent to have the vessel
documented under 46 U.S.C. chapter 121
at the time the vessel is to be included
in the MSP fleet; and

(A) The vessel is eligible for a certifi-
cate of inspection if the Secretary of
the Department in which the United
States Coast Guard is operating deter-
mines that:

(I) The vessel is classed and designed
in accordance with the rules of the
American Bureau of Shipping (ABS) or
another classification society accepted
by such Secretary;

(2) The vessel complies with applica-
ble international agreements and asso-
ciated guidelines as determined by the
country in which the vessel was docu-
mented immediately before becoming a
U.S.-flag vessel; and

(3) The flag country has not been
identified by such Secretary as inad-
equately enforcing international vessel
regulations.

(B) [Reserved]

(b) Waiver of Age Restriction of Vessels.
The SecDef, in conjunction with the
Secretary, may waive the age restric-
tion in paragraph (a) of this section if
the Secretaries jointly determine that
the waiver:

(1) Is in the national interest;

in the foreign com-

§296.20

(2) Is appropriate to allow the main-
tenance of the economic viability of
the vessel and any associated operating
network; and

(3) Is necessary due to the lack of
availability of other vessels and opera-
tors that comply with the require-
ments of the MSA 2003.

(c) Telecommunications and Other Elec-
tronic Equipment. The telecommuni-
cations and other electronic equipment
on an existing vessel that is redocu-
mented under the laws of the United
States for operation under an MSP Op-
erating Agreement shall be deemed to
satisfy all Federal Communications
Commission equipment certification
requirements, if

(1) Such equipment complies with all
applicable international agreements
and associated guidelines as deter-
mined by the country in which the ves-
sel was documented immediately be-
fore becoming documented under the
laws of the United States;

(2) That country has not been identi-
fied by the Secretary as inadequately
enforcing international regulations as
to that vessel; and

(3) At the end of its useful life, such
equipment will be replaced with equip-
ment that meets Federal Communica-
tions Commission equipment -certifi-
cation standards (see 47 CFR Chapter
D.

[70 FR 55588, Sept. 22, 2005; 70 FR 59400, Oct.
12, 2005]

§296.12 Applicants.

Applicant. Owners or operators of an
eligible vessel may apply to MARAD
for inclusion of that vessel in the MSP
Fleet pursuant to the provisions of the
MSA 2003. Applications shall be ad-
dressed to the Secretary, Maritime Ad-
ministration, Room 7218, Maritime Ad-
ministration, U.S. Department of
Transportation, 400 Seventh Street,
SW., Washington, DC 20590.

Subpart C—Priority for Granting
Applications

§296.20 Tank vessels.

(a) First priority for the award of
MSP Operating Agreements under MSA
2003 shall be granted to a tank vessel
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that is constructed in the United
States after October 1, 2004.

(b) First priority for the award of
MSP Operating Agreements under the
MSA 2003 may be granted to a tank
vessel that is less than ten years of age
on the date it enters an MSP Operating
Agreement:

(1) Provided: (i) That the Contractor
agrees to execute a binding agreement
approved by the Secretary for a re-
placement vessel to be operated under
the MSP Operating Agreement and to
be built in the United States not later
than nine months after the first date
appropriated funds are available for
construction and operating assistance
for a minimum of three tank vessels;

(ii) A tank vessel under this section
is eligible to be included in the MSP
under §296.11(a); and

(iii) A tank vessel under this section
is owned and operated during the pe-
riod of the MSP Operating Agreement
by one or more persons that are Sec-
tion 2 Citizens;

(2) No payment can be made for an
existing tank vessel granted priority
one status after the earlier of:

(i) Four years following the date this
MSP Operating Agreement is effective,
except if amounts are available for
construction of a minimum of three
tank vessels under the National De-
fense Tank Vessel Construction Assist-
ance Program (NDTVCP) by October 1,
2007, then no payments shall be made
for the existing ‘‘tank vessel’’ after
four years following the date such
amounts are available; or

(ii) The date of delivery of the re-
placement tank vessel constructed in
the United States after October 1, 2004.

(3) The Secretary will not enter into
more than five MSP Operating Agree-
ments for tank vessels under this pri-
ority. If the five tank vessel MSP Oper-
ating Agreement slots are not fully
subscribed, the Secretary, in consulta-
tion with the SecDef, may award the
non-subscribed slots to lower priority
vessels, if deemed appropriate. If the
Secretary determines that no funds
are, or are likely to be, allocated for
any tank vessel construction in the
United States, the five slots may nev-
ertheless be awarded to existing tank
vessels or the slots may be awarded
permanently to any eligible vessels.
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The Secretary may temporarily award
a slot reserved for a tank vessel under
construction to a lower priority vessel
during the construction period of that
vessel if an existing tank vessel offered
by the tank vessel Contractor is not el-
igible for priority for that slot. If no
existing tank vessel is offered by the
tank vessel Contractor, the Secretary
may temporarily award an MSP Oper-
ating Agreement to any eligible vessel
of another Contractor until a new tank
vessel’s construction is completed in
the United States. Such temporary
MSP Operating Agreements may be
terminated under terms set forth in
the temporary MSP Operating Agree-
ment.

§296.21 Participating Fleet Vessels.

(a) Priority. To the extent that appro-
priated funds are available after apply-
ing the first priority, tank vessels, in
§296.20, the second priority is applica-
ble to Participating Fleet Vessels.

(b) Number of MSP Operating Agree-
ments. MARAD will not enter into more
than 47 MSP Operating Agreements for
Participating Fleet Vessels.

(c) Reduction of Participating Fleet
Vessel MSP Operating Agreements. The
number of MSP Operating Agreements
available to Participating Fleet Ves-
sels shall be reduced by one for:

(1) Each Participating Fleet Vessel
for which an application for enrollment
in the MSP is not received by the Sec-
retary, Maritime Administration on
October 15, 2004; or

(2) Each Participating Fleet Vessel
for which an application for enrollment
in the MSP is received by the Sec-
retary, Maritime Administration on
October 15, 2004, but the application is
not approved by the Secretary of
Transportation and the SecDef by Jan-
uary 12, 2005.

(d) Authority to Enter into an MSP Op-
erating Agreement. (1) Applications for
inclusion of a Participating Fleet Ves-
sel under the priority in paragraph (a)
of this section will be accepted only
from a person that has authority to
enter into an MSP Operating Agree-
ment for the vessel with respect to the
full term of the MSP Operating Agree-
ment. Applicants must certify that
they have the requisite authority as of
October 1, 2005 and for the full period of
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the MSP Operating Agreement there-
after and provide the basis on which
they rely for such certification, such as
a copy of a vessel title of ownership or
a demise charter that remains in effect
until September 30, 2015.

(2) The full term of the MSP Oper-
ating Agreement is the period from Oc-
tober 1, 2005 through September 30,
2015. If a vessel proposed to be included
in the MSP will become ineligible for
the program prior to September 30,
2015, due to vessel age restrictions,
then the full term of the MSP Oper-
ating Agreement for that vessel for
purposes of paragraph (d)(1) of this sec-
tion is the period the vessel meets the
applicable age restrictions. MARAD
may still award an MSP Operating
Agreement through September 30, 2015,
to an applicant having authority to
enter into an MSP Operating Agree-
ment for a vessel whose age eligibility
expires before that date. For companies
requesting an age waiver, the Appli-
cant must submit an appropriate re-
placement vessel at least 120 days prior
to the date of expiration of age eligi-
bility.

(3) For the purposes of paragraph
(d)(1) of this section, in the case of a
vessel that is subject to a demise char-
ter that terminates by its terms on
September 30, 2005 (without giving ef-
fect to any extension provided therein
for completion of a voyage or to effect
the actual redelivery of the vessel), or
that is terminable at will by the owner
of the vessel after such date, only the
owner of the vessel (provided the owner
of the vessel is a ‘‘person’ as defined in
§296.2) shall be treated as having the
authority referred to in paragraph
(d)(1) of this section.

(4) If two or more applicants claim
authority for the same vessel, the Sec-
retary may request additional informa-
tion bearing on the issue of which
party has authority to enter into an
MSP Operating Agreement, and the
Secretary shall, in his/her sole discre-
tion, decide the matter as he/she deems
appropriate.

(e) During the 30-month period com-
mencing October 1, 2005, the age re-
strictions set forth under §296.11(a) and
§296.41(c) do not apply to a Partici-
pating Fleet Vessel operating under an
MSP Operating Agreement, provided:

§296.23

(1) The Contractor has entered into
an arrangement to obtain and operate
under that MSP Operating Agreement
a replacement vessel for that Partici-
pating Fleet Vessel; and

(2) The Secretary determines that
the replacement vessel will be eligible
to be included in the MSP Fleet under
§296.11(a).

(f) In the event that a Participating
Fleet Vessel will be unavailable to par-
ticipate in the MSP on October 1, 2005,
due to an unforeseen casualty to the
vessel, a Contractor may offer an eligi-
ble replacement vessel. The replace-
ment vessel must subsequently be ap-
proved by MARAD and DOD. The re-
placement vessel must operate under
an MSP Operating Agreement in suffi-
cient time to meet the 180 minimum
operation days required during the fis-
cal year to avoid being in default of the
MSP Operating Agreement.

§296.22 Other vessels.

(a) Third Priority. To the extent that
appropriated funds are available after
applying the first priority, tank ves-
sels, in §296.20, and the second priority,
Participating Fleet Vessels, in §296.21,
the third priority is for any other ves-
sel that is eligible to be included in an
MSP Operating Agreement under
§296.11(a), and that, during the period
of that MSP Operating Agreement, will
be:

(1) Owned and operated by one or
more persons that are Section 2 Citi-
Zens; or

(2) Owned by a person that is eligible
to document the vessel under 46 U.S.C.
chapter 121 and operated by a person
that is a Section 2 Citizen.

(b) Fourth Priority. To the extent that
appropriations are available after ap-
plying the first priority in §296.20, the
second priority in §296.21, and the third
priority in paragraph (a) of this sec-
tion, the fourth priority is for any
other vessel that is eligible to be in-
cluded in an MSP Operating Agreement
under §296.11(a).

§296.23 Discretion within priority.

The Secretary—

(a) Subject to paragraph (b) of this
section, may award MSP Operating
Agreements within each priority as the
Secretary considers appropriate; and
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(b) Shall award MSP Operating
Agreements within a priority—

(1) In accordance with operational re-
quirements specified by the SecDef;

(2) In the cases of the Priorities III
and IV, according to the applicants’
records of owning and operating ves-
sels; and

(3) Subject to the approval of the
SecDef.

(c) The Secretary does not have dis-
cretion to override the priority re-
quirements with respect to the initial
award of MSP Operating Agreements.

§296.24 Subsequent awards of MSP
Operating Agreements.

(a) Until October 1, 2005, if, for any
reason, after the award of an MSP Op-
erating Agreement, the Applicant is
unwilling or unable to commence oper-
ations pursuant to the terms of the
MSP Operating Agreement, MARAD
may, pursuant to the priority criteria,
award that MSP Operating Agreement
to an Applicant having an eligible ves-
sel that applied but was not awarded
an MSP Operating Agreement.

(b) After October 1, 2006, MARAD in-
tends to ensure that all available MSP
Operating Agreements are fully uti-
lized at all times, in order to maximize
the benefit of the MSP. Accordingly,
when an MSP Operating Agreement be-
comes available through termination
by the Secretary, expiration of a tem-
porary MSP Operating Agreement or
early termination by the MSP con-
tractor, and no transfer under 46 U.S.C.
53105(e) is involved, MARAD will re-
issue the MSP Operating Agreement
pursuant to the following criteria.

(1) The proposed vessel must meet
the requirements for vessel eligibility
in 46 U.S.C. 53102(b);

(2) The applicant must meet the ves-
sel ownership and operating require-
ments for priority in 46 U.S.C. 53103(c);
and

(3) Priority will be assigned in ac-
cordance with operational require-
ments specified by the SecDef.

(c) MARAD will use the following
procedures in reissuing an MSP Oper-
ating Agreement. MARAD and
USTRANSCOM will determine if the
applications received on October 15,
2004 form an adequate pool for award of
a reissued MSP Operating Agreement.
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If so, MARAD will award a reissued
MSP Operating Agreement from that
pool of qualified applicants in its dis-
cretion, subject to approval of the
SecDef. MARAD and USTRANSCOM
may decide to open a new round of ap-
plications. Applicants for reissued MSP
Operating Agreements must meet the
citizenship requirements of Priority
III. Inasmuch as MSP furthers a public
purpose and MARAD does not acquire
goods or services through MSP, the se-
lection process for award of MSP Oper-
ating Agreements does not constitute
an acquisition process subject to any
procurement law or the Federal Acqui-
sition Regulations.

Subpart D—Maritime Security
Program Operating Agreements

§296.30 General conditions.

(a) Approval. (1) The Secretary, in
conjunction with the SecDef, may ap-
prove applications to enter into an
MSP Operating Agreement and make
MSP Payments with respect to vessels
that are determined by the Secretary
to be commercially viable and those
that are deemed by the SecDef to be
militarily useful for meeting the sea-
lift needs of the United States in time
of war or national emergencies. The
Secretary announced an initial award
of 60 MSP Operating Agreements on
January 12, 2005. In addition, the Sec-
retary advised those applicants found
to be eligible but not included in the
initial award that those applicants will
be wait-listed for an award of an MSP
Operating Agreement if additional
slots become available.

(2) The Commander established gen-
eral evaluation criteria for operational
requirements for considering replace-
ment vessels described in §296.21(e),
and for vessels eligible under the third
and fourth priorities described in
§296.22. These general evaluation cri-
teria were made available by the Com-
mander in sufficient time for preparing
applications.

(b) Effective date—(1) General Rule.
Unless otherwise provided, the effec-
tive date of an MSP Operating Agree-
ment is October 1, 2005.

(2) Exceptions. In the case of an Eligi-
ble Vessel to be included in an MSP Op-
erating Agreement that is on charter
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to the U.S. Government, other than a
charter under the provisions of an
Emergency Preparedness Agreement
(EPA) provided by §53107 of the MSA
2003, unless an earlier date is requested
by the applicant, the effective date for
an MSP Operating Agreement shall be:

(i) The expiration or termination
date of the Government charter cov-
ering the vessel; or

(ii) Any earlier date on which the
vessel is withdrawn from that charter,
but not before October 1, 2005.

(c) Replacement Vessels. A Contractor
may replace an MSP vessel under an
MSP Operating Agreement with an-
other vessel that is eligible to be in-
cluded in the MSP under §296.11(a), if
the Secretary, in conjunction with the
SecDef, approves the replacement ves-
sel. The replacement vessel must qual-
ify with the same or with more mili-
tarily useful capability as the MSP
vessel to be replaced for operational re-
quirements as determined by the Com-
mander.

(d) Termination by the Secretary. If the
Contractor materially fails to comply
with the terms of the MSP Operating
Agreement:

(1) The Secretary shall notify the
Contractor and provide a reasonable
opportunity for the Contractor to com-
ply with the MSP Operating Agree-
ment;

(2) The Secretary shall terminate the
MSP Operating Agreement if the Con-
tractor fails to achieve such compli-
ance; and

(3) Upon such termination, any funds
obligated by the relevant MSP Oper-
ating Agreement shall be available to
the Secretary to carry out the MSP.

(e) Early termination by Contractor,
generally. An MSP Operating Agree-
ment shall terminate on a date speci-
fied by the Contractor if the Con-
tractor notifies the Secretary not later
than 60 days before the effective date of
the proposed termination that the Con-
tractor intends to terminate the MSP
Operating Agreement. The Contractor
shall be bound by the provisions relat-
ing to vessel documentation and na-
tional security commitments, and by
its EPA for the full term, from October
1, 2005 through September 30, 2015, of
the MSP Operating Agreement.

§296.30

(f) Early termination by Contractor,
with available replacement. An MSP Op-
erating Agreement shall terminate
without further obligation on the part
of the Contractor upon the expiration
date of the three-year period beginning
on the date a vessel begins operating
under the MSP, if:

(1) The Contractor notifies the Sec-
retary, by not later than two years
after the date the vessel begins oper-
ation under an MSP Operating Agree-
ment, that the Contractor intends to
terminate the MSP Operating Agree-
ment; and

(2) The Secretary, in conjunction
with the SecDef, determines that:

(i) An application for an MSP Oper-
ating Agreement has been received for
a replacement vessel that is acceptable
to the Secretaries; and

(ii) During the period of an MSP Op-
erating Agreement that applies to the
replacement vessel, the replacement
vessel will be:

(A) Owned and operated by one or
more persons that are Section 2 Citi-
Zens; or

(B) Owned by a person that is a Docu-
mentation Citizen and operated by a
person that is a Section 2 Citizen.

(g) Non-renewal for lack of funds. If,
by the first day of a fiscal year, suffi-
cient funds have not been appropriated
under the authority of MSA 2003 for
that fiscal year, the Secretary will no-
tify the Senate’s Committees on Armed
Services and Commerce, Science, and
Transportation, and the House of Rep-
resentatives’ Committee on Armed
Services, that MSP Operating Agree-
ments for which sufficient funds are
not available, will not be renewed for
that fiscal year if sufficient funds are
not appropriated by the 60th day of
that fiscal year. If only partial funding
is appropriated by the 60th day of such
fiscal year, then the Secretary, in con-
sultation with the SecDef, shall select
the vessels to retain under MSP Oper-
ating Agreements, based on the Secre-
taries’ determinations of the most
militarily useful and commercially via-
ble vessels. In the event that no funds
are appropriated, then all MSP Oper-
ating Agreements shall be terminated
and, each Contractor shall be released
from its obligations under the MSP Op-
erating Agreement. Final payments
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under the terminated MSP Operating
Agreements shall be made in accord-
ance with §296.41. To the extent that
funds are appropriated in a subsequent
fiscal year, former MSP Operating
Agreements may be reinstated if mutu-
ally acceptable to the Administrator
and the Contractor provided the MSP
vessel remains eligible.

(h) Release of Vessels from Obligations:
If an MSP Operating Agreement is ter-
minated by the Contractor, with avail-
able replacement under paragraph (f) of
this section, or if sufficient funds are
not appropriated for payments under
an MSP Operating Agreement for any
fiscal year by the 60th day of that fis-
cal year, then—

(1) Each vessel covered by the termi-
nated MSP Operating Agreement is re-
leased from any further obligation
under the MSP Operating Agreement;

(2) The owner and operator of a non-
tank vessel or a tank vessel not built
under the NDTVCP may transfer and
register the applicable vessel under a
foreign registry deemed acceptable by
the Secretary and the SecDef, notwith-
standing section 9 of the Shipping Act,
1916 (46 App. U.S.C. 808) and 46 CFR
part 221;

(3) The owner and operator of a tank
vessel built under the NDTVCP must
formally apply to MARAD pursuant to
section 9 of the Shipping Act, 1916 to
transfer and register the vessel under a
foreign registry; and

(4) If section 902 of the Act is applica-
ble to a vessel that has been trans-
ferred to a foreign registry due to a
terminated MSP Operating Agreement,
then that vessel is available to be req-
uisitioned by the Secretary pursuant
to section 902 of the Act.

(5) Paragraph (h) of this section is
not applicable to vessels under MSP
Operating Agreements that have been
terminated for any other reason.

(i) Foreign Transfer of Vessel. A Con-
tractor may transfer a non-tank vessel
to a foreign registry, without approval
of the Secretary, if the Secretary, in
conjunction with the SecDef, deter-
mines that the contractor will provide
a replacement vessel:

(1) Of equal or greater military capa-
bility or of a capacity that is equiva-
lent or greater as measured in dead-

46 CFR Ch. Il (10-1-12 Edition)

weight tons, gross tons, or container
equivalent units, as appropriate;

(2) That is a documented vessel under
46 U.S.C. chapter 121 by the owner of
the vessel to be placed under a foreign
registry; and

(3) That is not more than 10 years of
age on the date of that documentation.

(j) Transfer of MSP Operating Agree-
ments. A Contractor subject to an MSP
Operating Agreement may transfer
that MSP Operating Agreement (in-
cluding all rights and obligations under
that MSP Operating Agreement) to any
person eligible to enter into an MSP
Operating Agreement under §296.10 and
of the same or more restrictive U.S.
citizen priority, provided that prior ap-
proval to transfer the MSP Operating
Agreement is granted by the Secretary
and the SecDef. The Contractor should
allow at least 90 days for processing of
a transfer request.

§296.31 MSP assistance conditions.

(a) Term of MSP Operating Agreement.
MSP Operating Agreements are au-
thorized for 10 years, starting on Octo-
ber 1, 2005, and ending on September 30,
2015, but payments to Contractors are
subject to annual appropriations each
fiscal year. MARAD may enter into
MSP Operating Agreements for a pe-
riod less than the full term authorized
under the MSA 2003.

(b) Terms under a Continuing Resolu-
tion (CR). In the event funds are avail-
able under a CR, the terms and condi-
tions of the MSP Operating Agree-
ments shall be in force provided suffi-
cient funds are available to fully meet
obligations under MSP Operating
Agreements, and only for the period
stipulated in the applicable CR. If
funds are not appropriated under a CR
at sufficient levels for any portion of a
fiscal year, the Secretary will select
the vessels to retain within the funding
level of the previous fiscal year, in con-
sultation with the SecDef, based on the
Secretaries’ determination of the most
militarily useful and commercially via-
ble vessels. With regard to an MSP Op-
erating Agreement that does not re-
ceive funds, the terms and conditions
of any applicable MSP Operating
Agreement may be voided and the Con-
tractor may request termination of the
MSP Operating Agreement.
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(c) National security requirements.
Each MSP Operating Agreement shall
require the owner or operator of an Eli-
gible Vessel included in that MSP Op-
erating Agreement to enter into an
EPA pursuant to section 53107 of the
MSA 2003. The EPA shall be a docu-
ment incorporating the terms of the
Voluntary Intermodal Sealift Agree-
ment (VISA), as approved by the Sec-
retary and the SecDef, or other agree-
ment approved by the Secretaries.

(d) Vessel operating agreements. The
MSP Operating Agreement shall re-
quire that during the period an Eligible
Vessel is included in that MSP Oper-
ating Agreement, the Eligible Vessel
shall:

(1) Documentation: Be documented as
a U.S.-flag vessel under 46 U.S.C. chap-
ter 121;

(2) Operation: Be operated exclusively
in the foreign commerce, except for
tankers, which may be operated in for-
eign-to-foreign commerce, and shall
not otherwise be operated in the coast-
wise trade of the United States; and

(3) Noncontiguous Domestic Trade: Not
receive MSP payments during a period
in which the Contractor participates,
i.e., directly or indirectly owns, char-
ters, or operates, a vessel engaged in
noncontiguous domestic trade unless
the Contractor is a Section 2 Citizen.

(e) Obligation of the U.S. Government.
The amounts payable as MSP pay-
ments under an MSP Operating Agree-
ment shall constitute a contractual ob-
ligation of the United States Govern-
ment to the extent of available appro-
priations.

(f) U.S. Merchant Marine Academy ca-
dets. The MSP Operator shall agree to
carry on the MSP vessel two U.S. Mer-
chant Marine Academy cadets, if avail-
able, on each voyage.

§296.32 Reporting requirements.

The Contractor shall submit to the
Director, Office of Financial and Rate
Approvals, Maritime Administration,
400 Seventh St., SW., Washington, DC
20590, one of the following reports, in-
cluding management footnotes where
necessary to make a fair financial pres-
entation:

(a) Form MA-172: Not later than 120
days after the close of the Contractor’s
semiannual accounting period, a Form

§296.41

MA-172 on a semiannual basis, in ac-
cordance with 46 CFR 232.6; or

(b) Financial Statement: Not later
than 120 days after the close of the
Contractor’s annual accounting period,
an audited financial statement in ac-
cordance with 46 CFR 232.6 and the
most recent vessel operating cost data
submitted as part of its EPA, or if not
current year data, a Schedule 310 of the
MA-172.

(Approved by the Office of Management and
Budget under Control Number 2133-0005)

Subpart E—Billing and Payment
Procedures

§296.40 Billing procedures.

Submission of voucher. For contrac-
tors operating under more than one
MSP Operating Agreement, the con-
tractor may submit a single monthly
voucher applicable to all its MSP Oper-
ating Agreements. Each voucher sub-
mission shall include a certification
that the vessel(s) for which payment is
requested were operated in accordance
with §296.31(d) and applicable MSP Op-
erating Agreements with MARAD, and
consideration shall be given to reduc-
tions in amounts payable as set forth
in §296.41(b) and (c). All submissions
shall be forwarded to the Director, Of-
fice of Accounting, MAR-330, Room
7325, Maritime Administration, 400 Sev-
enth Street, SW., Washington, DC
20590. Payments shall be paid and proc-
essed under the terms and conditions of
the Prompt Payment Act, 31 U.S.C.
3901.

§296.41 Payment procedures.

(a) Amount payable. An MSP Oper-
ating Agreement shall provide, subject
to the availability of appropriations
and to the extent the MSP Operating
Agreement is in effect, for each Agree-
ment Vessel, an annual payment equal
to $2,600,000 for FY 2006, FY 2007, FY
2008; $2,900,000 for FY 2009, FY 2010, FY
2011; and $3,100,000 for FY 2012, FY 2013,
FY 2014, FY 2015. This amount shall be
paid in equal monthly installments at
the end of each month. The annual
amount payable shall not be reduced
except as provided in paragraphs (b)
and (c) of this section.
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(b) Reductions in amount payable. (1)
The annual amount otherwise payable
under an MSP Operating Agreement
shall be reduced on a pro rata basis for
each day less than 320 in a fiscal year
that an Agreement Vessel:

(i) Is not operated exclusively in the
foreign commerce, except for tank ves-
sels, which may be operated in foreign-
to-foreign commerce;

(ii) Is operated in the coastwise
trade; or

(iii) Is not documented under 46
U.S.C. chapter 121.

(2) To the extent that a Contractor
operates MSP vessels less than 320 days
under the provisions of §296.31(d), pay-
ments will be reduced for each day less
than 320 days.

(¢) No payment. (1) Regardless of
whether the Contractor has or will op-
erate for 320 days in a fiscal year, a
Contractor shall not be paid:

(i) For any day that an Agreement
Vessel is engaged in transporting more
than 7,500 tons (using the U.S. English
standard of short tons, which converts
to 6,696.75 long tons, or 6,803.85 metric
tons) of civilian bulk preference car-
goes pursuant to section 901(a), 901(b),
or 901b of the Act, provided that it is
bulk cargo;

(ii) During a period in which the Con-
tractor participates in noncontiguous
domestic trade, unless that Contractor
is a Section 2 Citizen;

(iii) While under charter to the
United States Government other than
a charter pursuant to an EPA under
§53107 of the MSA 2003. A voyage char-
ter that is essentially a contract of af-
freightment will not be considered to
be a charter;

(iv) For a vessel in excess of 25 years
of age, except for a LASH vessel in ex-
cess of 30 years of age or a tank vessel
which is limited to 20 years of age, un-
less the vessel is a Participating Fleet
Vessel meeting the requirements of
§296.21(e);

(v) For days in excess of 30 days in a
fiscal year in which a vessel is
drydocked or undergoing survey, in-
spection, or repair unless prior to the
expiration of the vessel’s 30-day period,
approval is obtained from MARAD for
an extension beyond 30 days.
Drydocking, survey, inspection, or re-
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pair periods of 30 days or less are con-
sidered operating days; and

(vi) If the contracted vessel is not op-
erated or maintained in accordance
with the terms of the MSP Operating
Agreement.

(2) To the extent that non-payment
days under paragraph (c) of this section
are known, Contractor payments shall
be reduced at the time of the current
billing. The daily reduction amounts
shall be based on the annual amounts
in paragraph (a) of this section divided
by 365 days (366 days in leap years) and
rounded to the nearest cent. Daily re-
duction amounts shall be applied.

(3) MARAD may require, for good
cause, that a portion of the funds pay-
able under this section be withheld if
the provisions of §296.31(d) have not
been met.

(4) Amounts owed to MARAD for re-
ductions applicable to a prior billing
period shall be electronically trans-
ferred using MARAD’s prescribed for-
mat, or a check may be forwarded to
the Maritime Administration, P.O. Box
845133, Dallas, Texas 75284-5133, or the
amount owed can be credited to
MARAD by offsetting amounts payable
in future billing periods.

Subpart F—Appeals Procedures

§296.50 Administrative
tions.

determina-

(a) Policy. A Contractor who dis-
agrees with the findings, interpreta-
tions or decisions of the Maritime Ad-
ministration or the Contracting Officer
with respect to the administration of
this part or any other dispute or com-
plaint concerning MSP Operating
Agreements may submit an appeal to
the Administrator. Such appeals shall
be made in writing to the Secretary,
within 60 days following the date of the
document notifying the Contractor of
the administrative determination of
the Contracting Officer. Such an appeal
should be addressed to the Maritime
Administrator, Attn.: MSP Operating
Agreement Appeals, Maritime Admin-
istration, 400 Seventh St., SW., Wash-
ington, DC 20590. Such an appeal is a
prerequisite to exhausting administra-
tive remedies.
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(b) DOD determinations. The MSA 2003
assigns joint and separate roles and re-
sponsibilities to the Secretary and to
the SecDef. The Administrator and the
Commander will make joint and sepa-
rate findings, interpretations, and deci-
sions necessary to implement the MSA
2003. A Contractor who disagrees with
the initial findings, interpretations or
decisions regarding the implementa-
tion of the MSA 2003—whether joint or
separate in nature—shall communicate
such disagreement to the Contracting
Officer. Any disagreement or dispute of
a Contractor may, where appropriate,
be transferred to the Director, Policy
and Plans, U.S. Transportation Com-
mand (Director), for resolution. A Con-
tractor who disagrees with the find-
ings, interpretations, or decisions of
the Director, with respect to the ad-
ministration of this part, may submit
an appeal to the Commander. Such an
appeal shall be made in writing to the
Commander within 60 days following
the date of the document notifying the
Contractor of the administrative deter-
mination of the Director. Such an ap-
peal should be addressed to the Com-
mander, U.S. Transportation Com-
mand, 508 Scott Drive, Scott Air Force
Base, IL 62225-5357.

(c) Process. The Administrator, or the
Commander in the case of a DOD deter-
mination, may require the person mak-
ing the request to furnish additional
information, or proof of factual allega-
tions, and may order any proceeding
appropriate in the circumstances. The
decision of the Administrator, or the
Commander in the case of a DOD deter-
mination, shall be final.

Subpart G—Maintenance and Re-
pair Reimbursement Pilot Pro-
gram

§296.60 Applications.

(a) Introduction. This section sets
forth MARAD’s regulations governing
its Maintenance and Repair (M&R) Re-
imbursement Pilot Program. The M&R
program is presently a 5-year program,
authorized at $19.5 million per year for
FY 2006-2011.

(b) M&R participants. Every existing
Contractor in MSP may enter into an
agreement under 46 U.S.C. 3517, to per-
form qualified M&R of one or more

§296.60

MSP vessels in United States ship-
yvards, subject to the terms of this sec-
tion. Every MSP Contractor entering
into an MSP operating agreement, in-
cluding those agreements transferred
from an existing MSP Contractor, or
newly issued or reissued from MARAD,
after March 8, 2007, must agree to enter
into an agreement under 46 U.S.C. 3517,
to perform qualified M&R of one or
more MSP vessels in United States
shipyards, subject to the terms of this
section. BEach vessel that is subject to
an M&R agreement will receive a pri-
ority in the allocation of MSP pay-
ments if the amount available for a fis-
cal year for making payments under
MSP operating agreements is not suffi-
cient to pay the full amount authorized
under each agreement for such fiscal
year.

(c) Terms of Agreement. An agreement
under this section:

(1) Will require that except as pro-
vided in paragraph (d) of this section,
all qualified M&R on the vessel will be
performed in the United States;

(2) Will require the Administrator to
reimburse the Contractor in accord-
ance with paragraph (j) of this section
for the costs of qualified M&R per-
formed in the United States; and

(3) Will apply to qualified M&R per-
formed during the 5-year period begin-
ning on the date the vessel begins oper-
ating under the operating agreement
under chapter 531 of title 46, United
States Code.

(d) Exception to Requirement to Perform
Work in the United States. A Contractor
will not be required to have qualified
M&R work performed in the United
States under this section if:

(1) The Administrator determines
that there is no facility capable of
meeting all technical requirements of
the qualified M&R in the United States
located in the geographic area in which
the vessel normally operates available
to perform the work in the time re-
quired by the Contractor to maintain
its regularly scheduled service;

(2) The Administrator determines
that there are insufficient funds to pay
reimbursement under paragraph (j) of
this section with respect to the work;
or
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(3) The Administrator fails to make
the certification described in para-
graph (h)(2) of this section.

(e) Qualified M&R. In this section the
term ‘‘qualified M&R’’ means:

(1) Except as provided in paragraph
(e)(2) of this section:

(i) Any inspection of a vessel that
is—

(A) Required under chapter 33 of title
46, United States Code; and

(B) Performed in the period in which
the vessel is subject to an agreement
under this section;

(ii) Any M&R of a vessel that is de-
termined, in the course of an inspec-
tion referred to in paragraph (e)(1)(i) of
this section, to be necessary; and

(iii) Any additional M&R the Con-
tractor intends to undertake at the
same time as the work described in
paragraph (e)(1)(ii) of this section; but
(2) does not include:

(i) M&R not agreed to by the Con-
tractor to be undertaken at the same
time as the work described in para-
graph (e)(1) of this section;

(ii) Work carried out as part of con-
tinuous machinery surveys and other
similar requirements not associated
with a drydocking of the vessel; or

(iii) Any emergency work that is nec-
essary to enable a vessel to return to a
port in the United States.

(f) Qualification of Shipyard. MARAD
will assess the following factors in de-
termining whether a proposed shipyard
is capable of undertaking the proposed
M&R:

(1) The dimension of the facility rel-
ative to the size of the vessel;

(2) The capacity and the reach of the
lifting cranes necessary for performing
the specified work; and

(3) The skills and experience of suffi-
cient numbers of workers to complete
the job in time to maintain the vessel’s
schedule.

(g) Required information. Under each
M&R agreement, the participant must
provide within 30 days of enrollment a
schedule for regular and special sur-
veys for each vessel in the agreement.
At the same time, and on an annual
basis by January 1 of each calendar
year, each M&R participant must sub-
mit a schedule of anticipated M&R for
each vessel under an M&R agreement
for the coming year. In addition, the
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M&R participant must provide for each
such vessel the anticipated itinerary
for the coming year.

(h) Notification Requirements. (1) NO-
TIFICATION BY CONTRACTOR.—The
Administrator is not required to pay
reimbursement to a Contractor under
this section for qualified M&R, unless
the Contractor—

(i) Notifies the Administrator of the
intent of the Contractor to obtain the
qualified M&R, by not later than 90
days before the date of the performance
of the qualified M&R; and

(ii) Includes in such notification:

(A) A description of all qualified
M&R that the Contractor should rea-
sonably expect may be performed;

(B) A description of the vessel’s nor-
mal route and port calls in the United
States;

(C) An estimate of the cost, with sup-
porting documentation, of obtaining
the qualified M&R described under
paragraph (h)(1)(ii)(A) of this section in
the United States; and

(D) An estimate of the cost, with sup-
porting documentation, of obtaining
the qualified M&R described under
paragraph (h)(1)(ii)(A) of this section
outside the United States, in the coun-
try in which the Contractor otherwise
would undertake the qualified M&R.

(2) CERTIFICATION BY ADMINIS-
TRATOR.—

(i) Not later than 30 days after the
date of receipt of notification under
paragraph (h)(1) of this section, the Ad-
ministrator will certify to the Con-
tractor—

(A) Whether the cost estimates pro-
vided by the Contractor are fair and
reasonable;

(B) If the Administrator determines
that such cost estimates are not fair
and reasonable, the Administrator’s es-
timate of fair and reasonable costs for
such work;

(C) Whether there are available to
the Administrator sufficient funds to
pay reimbursement under paragraph (j)
of this section with respect to such
work; and

(D) That the Administrator commits
such funds to the Contractor for such
reimbursement, if such funds are avail-
able for that purpose.
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(ii) If the Contractor notification de-
scribed in paragraph (h)(1) of this sec-
tion does not include an estimate of
the cost of obtaining qualified M&R in
the United States, then not later than
30 days after the date of receipt of such
notification, the Administrator will:

(A) Certify to the Contractor whether
there is a facility capable of meeting
all technical requirements of the quali-
fied M&R in the United States located
in the geographic area in which the
vessel normally operates available to
perform the qualified M&R described in
the notification by the Contractor
under paragraph (h)(1) of this section
in the time period required by the Con-
tractor to maintain its regularly
scheduled service; and

(B) If there is such a facility, require
the Contractor to resubmit such notifi-
cation with the required cost estimate
for such facility.

(1) Allocation of available funds. If the
funds available to MARAD are insuffi-
cient to accommodate every M&R
project required to be performed in
U.S. shipyards, MARAD will select
those work projects suitable for accom-
plishment in United States shipyards,
for which MARAD will reimburse the
differential costs of the M&R. MARAD
will base such determinations on the
amount of funds available, the pro-
jected cost of each repair, the number
of vessels operated by the vessel oper-
ator and the proximity of the vessels’
itineraries to suitable U.S. shipyard lo-
cations.

(j) Reimbursement. (1) IN GENERAL.—
The Administrator will, subject to the
availability of appropriations, reim-
burse a Contractor for costs incurred
by the Contractor for qualified M&R
performed in the United States under
this section.

(2) AMOUNT.—The amount of reim-
bursement will be equal to the dif-
ference between—

(i) The fair and reasonable cost of ob-
taining the qualified M&R in the
United States; and

(ii) The fair and reasonable cost of
obtaining the qualified M&R outside
the United States, in the country in
which the Contractor would otherwise
undertake the qualified M&R.

(3) DETERMINATION OF FAIR AND
REASONABLE COSTS.—

§296.60

(i) The Administrator will determine
fair and reasonable costs for purposes
of paragraph (j)(2) of this section after
considering the supporting documenta-
tion submitted by the Contractor. If it
is too difficult to accurately ascertain
the foreign costs of anticipated M&R,
the Maritime Administrator may de-
cide to compute the foreign cost of
M&R by reference to a percentage of
the domestic cost of the M&R, based on
available general information.

(ii) MARAD will also pay for other
costs borne by the M&R participant
reasonably associated with the quali-
fied M&R performed in a U.S. shipyard
that would not be incurred if the vessel
was repaired in a foreign shipyard.
Such costs include:

(A) Any additional vessel mainte-
nance and repair preparation costs, in-
cluding costs for additional engineer-
ing, design and contract bid proposal
costs;

(B) Costs (including capital and oper-
ating costs) for ‘‘lost time” for transit
to a U.S. shipyard in excess of the tran-
sit period to a foreign shipyard on the
same trade route to which the vessel is
assigned and for the time spent in a
U.S. shipyard which exceeds the esti-
mated time required by a foreign ship-
yard for the same work.

(C) Costs for additional labor, super-
vision, overhead and other work in-
volving shore-side personnel.

(iii) Upon approval of each specific
M&R project, the Administrator will
establish with the Contractor a set
level of funding to be provided by
MARAD. If, during the course of per-
forming M&R in a U.S. shipyard, it is
discovered that the repairs will entail
additional unanticipated costs, the Ad-
ministrator shall provide MARAD’s
share of funding corresponding to the
percentage of the domestic M&R costs
originally agreed to by MARAD, but
not in excess of 20 percent of the origi-
nal funding level agreed to by MARAD.
Cost overruns will be the obligation of
the M&R participant unless MARAD
determines that it is fair to reimburse
the M&R participant and sufficient
funds are available to do so.

(iv) Payment of MARAD’s share of
the shipyard contract price may be
made as work progresses or upon com-
pletion of the M&R and finalization of
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costs, as MARAD may determine. pursuant to 31 U.S.C. 3902(f), interest
Vouchers for payment may be sub- on late payments will be paid only if
mitted to the Associate Administer for appropriated funds for paying reim-
Marine Asset Development. Payments bursement under the M&R Pilot Pro-
shall be paid and processed under the gram are available.

terms and conditions of the Prompt

Payment Act, 31 U.S.C. 3901. However, [72 FR 5344, Feb. 6, 2007]
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